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Community Supported Agriculture operations, gen-
erally referred to as CSAs, provide a unique and 
increasingly popular venue for consumers to obtain 
fresh produce and other agricultural products directly 

from local farmers. The adjectives “Community Supported” 
illustrate the community-based funding and local-food orienta-
tion of the production system. Specifically, the farm’s members 
or shareholders buy into the farm at the start of the season 
in return for the promise of sharing the resulting harvest. In 
some respects, CSAs present an early form of crowd-funding. 
Of course, these CSA members bear the risk, along with the 
farmer, of crop failure or other production risks. In sum, the 
CSA farm and its members form a food network or community 
based on the farm’s activities and weekly produce deliveries 
during the harvest season.

What started as a novel experiment in 1985 by a group 
of consumers contracting with a farmer to ensure a supply of 
farm-fresh products produced according to their specifications 
(e.g., organic practices and specified crops and varieties) has 
expanded into a viable business alternative for entrepreneur-
ial farmers seeking to jump off the treadmill of commodity 
grain production in which they are price takers in an interna-
tional market. Through CSA marketing, farmers may better 
control their destiny through small-scale, and often labor-
intensive, production of specialty crops for consumers seeking 
fresh, local produce. While conventional food/feed production 
and distribution systems require economies of scale and verti-
cal integration that is highly structured and composed of long 
supply chains resulting in highly processed foods offered at 
the grocery store, a CSA model enables a reorientation of the 
farming enterprise to focus on the local community, personal 
interactions between producer and customer, volunteerism, 
and renewed focus on wholesome foods.

The spirit of community in which CSAs operate captures 
a sense of nostalgia for the Jeffersonian or even pre-world 
wars construction of agriculture. The Green Revolution and 
resulting industrialization of food production, coupled with 
government support programs, has no doubt increased aver-
age yields and ensured a relatively low retail cost. However, 
as the public begins to better comprehend the externalities 

associated with industrial-scale agriculture (see Dan Charles, 
A Mixed Blessing, Nat’l Geographic (May 2013)), specialty 
food production and distribution systems, such as CSAs and 
other forms of direct farm marketing, are likely to continue 
their rapid growth. As much as society would like to encourage 
the philosophical foundations upon which the CSA move-
ment is built, the sense of trust between farmer and consumer, 
along with a more informal style of operation that foregoes tra-
ditional contractual relationships, may conflict with a legal 
system established around the parameters of commercial-scale 
agricultural production found in the Midwest grain belt and 
California’s Central Valley. These laws, which generally apply 
equally to big and small producers, create substantial legal risk 
for operators and members of CSAs. Moreover, from an eco-
nomic sustainability perspective, good governance principles 
adopted from the corporate food production section can assist 
the growth of the CSA movement. In this article, the authors 
discuss practice-oriented solutions to some of the key legal and 
governance issues confronting the expanding CSA business 
model and potentially other crowd-funded entities.

As CSAs emerged as an intentional rejection of industrial 
agriculture, many operators eschewed the business entities 
associated with conventional farming. Our surveys, along 
with other regional surveys of CSA farms, indicate that up 
to 70 percent of CSAs operate as sole proprietorships or gen-
eral partnerships, exposing the farmland and personal assets to 
claims arising out of the business. See e.g., Timothy Woods, et 
al., 2009 Survey of Community Supported Agriculture Producers, 
University of Kentucky Cooperative Extension Ser-
vice (July 2009). While conducting focus groups and surveys 
as part of a project to develop a model CSA agreement, the 
authors learned that many CSA operators recognize the need 
to reorganize their business into a corporate form that will bet-
ter protect their land and nonfarm assets from liability risk but 
have underlying concerns that a more legalistic farm organi-
zation may inject an undesired distance between the farming 
operation and the community-oriented, risk-sharing prin-
ciples of CSAs. See A. Bryan Endres, et al., Model CSA 
Agreement, available at www.directfarmbusiness.org. Stan-
dard formalistic and litigation-oriented law is likely ill-fitting 
given the ethos and purpose of the CSA model of food produc-
tion. Consequently, many CSAs exist via handshake or other 
informal contractual relationships between farmer and mem-
ber/consumer. Many farmers turn to a CSA business model in 
order to develop a stronger, more personal relationship with 
their customers. The purchase of a CSA share itself is an act 
of trust in the farmer’s ability to grow food for the buyer. In the 
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words of one CSA farmer: “We got into farming to escape cor-
porate America. We don’t need written agreements.” Interview 
with Farmer (name withheld) (Nov. 8, 2012). That attitude 
is reflected among farmers nationwide, as the authors’ survey 
data show that a third of CSA farmers are hesitant to put the 
terms of their CSA arrangements in writing or to otherwise ask 
for an explicit commitment from customers—in part because it 
appears litigious (and thus untrustworthy).

Shared Risks and Contracting
Nonetheless, legal issues precipitate from not using written 
agreements. Some farmers think that if shared risk is discussed 
somewhere on their website then they are protected from dis-
appointed customers. After all, the concept of shared risk and 
reward is part and parcel of CSA. Last summer’s drought may 
have tested this theory, as the authors learned of three farms 
failing to deliver vegetables (a tiny percentage of the more 
than 100 CSA farms in Illinois and Wisconsin). One of those 
customers called an attorney asking about grounds for a return 
of her $560 CSA share. Whether the farmer breached turns 
on the nonexistent sales agreement and whether the lack of 
veggies materialized from the risks shared between farmer and 
customer.

When confused customers do not return the following year, 
or word spreads that customers received nothing at all, farm-
ers must double down on marketing and outreach—time and 
dollars that could be better spent on a more efficient delivery 
vehicle or better wages for employees. And every lost customer 
lessens the chance that CSA farmers will survive as a business, 
much less achieve their social objectives of building a health-
ier food system. By not using written agreements, CSA farmers 
may sacrifice the very thing they are trying to build.

The challenge for attorneys working on behalf of CSA 
farmers is writing agreements that support both the finan-
cial and community-building objectives of the CSA farmer. 
In addition to the precise harvest pickup procedures com-
mon in many agreements, a detailed explanation of shared risk 
and shared reward is essential. The CSA agreement should 
explain whether and how members will share in both bumper 
crops and crop failures, and that mechanism should be flex-
ible enough to accommodate unpredictable weather and sales 
opportunities. Fortunately, attorneys are in a terrific position 
to bring the outsider’s perspective that might be just the ticket 
to a clear CSA agreement. By visiting just one farm and CSA 
drop site, an attorney may instantly spot important details that 
escape the farmers’ awareness.

Working with the CSA farming community also brings 

creative challenges that add extra value to the attorney’s ser-
vices. Drafting an agreement with approachable language is 
vital and plays a large role in building community. Most CSA 
farmers sell their product through a brochure with a detach-
able sign-up form. Farmers are looking for creative ways to 
incorporate terms into the sale, while preserving the brochure 
and accessible sign-up format. The CSA movement needs con-
tract language that integrates community aspects with legal 
security, and creative attorneys are just the ones to lead this 
process.

Interns, Worker Shares, and Risk 
Management
As CSA farmers work toward a new food system, they are cre-
ating innovative work opportunities on their farms. Although 
these work positions solve problems through win-win situa-
tions, they are another example of the philosophical divide 
between community-based farming and the legal system. 
Interns and apprentices offer a source of affordable labor and 
fill a need for sustainable farming education. Worker shares 
also accomplish farm tasks in a low-cost manner while giv-
ing consumers the connection they crave to food production. 
Unbeknownst to most farmers, both of these positions create 
employment relationships and legal complications, discussed 
below.

Educational work opportunities play a large role in the 
local food community. One study reveals that 74 percent of 
beginning farmers felt apprenticeships were the most valuable 
tool available to them as they launched their farming career. 
Because of the positions’ educational value, many farmers are 
under the impression that interns need not receive minimum 
wage. To the contrary, the United States Department of Labor 
(DOL) has issued a strict set of six criteria for internships offer-
ing less than the minimum wage per hour; one criterion is 
that the business may not benefit from the intern’s labor. U.S. 
Department of Labor, Wage and Hour Division, Fact 
Sheet #71: Internship Programs Under The Fair Labor 
Standards Act (2010). Obviously, this is a criterion most for-
profit businesses cannot accommodate.

As an alternative, farms may be able to supplement wages 
with fresh produce, lunchtime meals, or on-site lodging. 
Although these benefits may elevate pay to a minimum wage 
equivalent, they can also trap unwary farmers. For example, a 
CSA farm in Oregon had a long-standing internship program 
in which the owners spent hours training beginning farmers in 
vegetable production, and the afternoon work concluded with 
a shared meal, cooked by each of the farm’s workers in rota-
tion. Interns lived onsite and experienced the many facets of 
farm life. However, after one former intern filed several com-
plaints with the Oregon Bureau of Labor, the farm ended up 
with a sizable bill for back wages. Although the total value of 
the cash, food, and lodging provided as compensation added 
up to the equivalent of minimum wage, the farm made several 
mistakes. Its owners had not obtained signed permission from 
interns to deduct the value of room and board from wages and 
had not considered time spent preparing group meals as work-
ing hours. As a result of the complaints and liability, the farm 
now focuses on efficiency rather than education, and the on-
farm living and communal dinners are optional. Although the 
process was painful, the farm’s owners feel the farm is now a 
better place to work simply because internship terms are more 

The challenge for attorneys 
working on behalf of CSA 
farmers is writing agreements 
that support both the financial 
and community-building 
objectives of the CSA farmer.
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outbreaks have not been limited to produce sourced from “tra-
ditional” retail food outlets (e.g., grocery stores); rather, fruits 
and vegetables sourced from direct-to-consumer outlets (such 
as farmers markets) also have been the source of potentially 
deadly pathogens such as E. coli and Salmonella.

Partially in response to these bacterial outbreaks, Con-
gress passed the Food Safety Modernization Act (FSMA) in 
December 2011—a sweeping piece of legislation amending the 
Food, Drug, and Cosmetic Act (FDCA) and giving the FDA 
the authority to mandate food safety measures at the farm 
level for fruit and vegetable production. FDA Food Safety 
Modernization Act, H.R. 2751, 112th Cong. (2011), as codi-
fied at 21 U.S.C.§ 301 et seq. In January 2013, FDA published 
its proposed rule setting forth specific on-field safety measures 
for raw agricultural commodities. See 78 Fed. Reg. 3503 (Jan 
16, 2013). In general, the FDA’s proposed rule establishes sci-
ence-based minimum standards governing the safe growing, 
packing, and holding of produce (e.g., raw fruits and vege-
tables). Although the proposed rule will apply to most CSA 
farms and the produce typically grown on them, the regulation 
does include exemptions for certain small farms, produce not 
typically consumed raw, and for produce destined for further 
processing. A summary of the proposed rule’s key provi-
sions as they apply to CSA farms is provided below; however, 
attorneys who advise CSA clients should read the FDA’s pro-
posed rule in its entirety and familiarize themselves with its 
requirements.

The proposed standards fall into six basic categories: worker 
training, worker health and hygiene, agricultural water, soil 
amendments, field and wild animals, and sanitation.

Proposed Subpart C requires all farm personnel (includ-
ing temporary, part-time, seasonal, and contract employees) to 
receive appropriate training that addresses food hygiene and 
safety, as well as health hazards (e.g., illness and potentially 
contaminated produce) that may manifest during harvest. The 
proposed rule also mandates specific training requirements for 
farm supervisors or “responsible parties” and recordkeeping 
requirements. 78 Fed. Reg. 3633–34.

Proposed Subpart D governs worker health and hygiene and 
institutes specific measures to prevent pathogenic contamina-
tion as a result of human illness. People who have, or appear 
to have, a health condition that could result in the contami-
nation of produce may not handle produce or work at or near 
food contact surfaces, and farms must instruct their personnel 
to notify their supervisors in the event of illness or potential 
illness. Farm personnel who handle produce or food contact 
surfaces must use good hygiene practices, and farm owners 
must make visitors aware of, and ensure compliance with, the 
farm’s hygiene policies and procedures, including providing 
toilet and hand-washing facilities. Id. at 3634.

Proposed Subpart E governs the use of agricultural water, 
which is defined as water that is “intended to, or likely to, con-
tact covered produce or food-contact surfaces” (e.g., irrigation 
water, crop sprays, and water used to wash/cool produce). Id. 
In general, the proposed rule mandates that all agricultural 
water must be safe and imposes an inspection, maintenance, 
testing, and treatment regime designed to identify and mitigate 
potential hazards. Id.

Proposed Subpart F sets forth minimum standards for the 
use of “biological soil amendments of animal origin” (e.g., 
fertilizer and manure) on produce growing fields, includ-
ing application requirements, minimum intervals and soil 

clearly understood. Although these particular CSA farmers 
always meant to do the right thing by their interns, they sim-
ply did not know the rules.

Attorney services are vital to help CSA farmers assess their 
employment programs before legal issues result. When it comes 
to interns, an attorney needs to carefully explore the paper-
work requirements for in-kind compensation, as many states 
set specific rules regarding maximum deductions, accounting 
periods, and valuation methods.

Similarly, many CSA farms offer opportunities for members 
to work in exchange for their CSA share. These positions are 
often referred to as “worker shares” or “work shares.” By offer-
ing CSA members the chance to work on the farm, the farm 
builds a loyal customer base and accomplishes its social mis-
sion of engaging the community in food production. However, 
worker shares run the risk of classification as employees. The 
DOL has not looked fondly on volunteers in the for-profit busi-
ness context because of the risk that such positions will depress 
wages and pressure workers into volunteering their time. The 
case law on the factors determining when a volunteer crosses 
the line into an employee, in a for-profit, nongovernment 
context, is quite thin. As a result, attorneys can help farmers 
evaluate their risk exposure and craft an appropriate worker 
share program to minimize risk while maximizing connections 
with the community.

Personal Injury, Insurance Challenges, and 
Risk Exposure Management
Farming carries a high risk of injury and, due to the presence 
of interns, worker shares, volunteers, and visitors, CSA farm-
ers face unique insurance challenges. The status of interns and 
worker shares as employees is especially relevant to liability for 
injuries. Broadly speaking, small farmers are often exempt from 
workers compensation laws, whereas other small businesses are 
not. As a result, just 18 percent of surveyed CSA farms nation-
wide carried workers compensation insurance. Farm liability 
or commercial policies will likely not cover injuries to interns 
or worker shares because these individuals may be excluded as 
employees, yet a third of farms surveyed expect their farm lia-
bility or commercial general liability policies to do just that.

Not only can attorneys help CSA farmers understand their 
insurance policies, but they can also manage risk exposure 
in other ways. As noted above, the majority of CSA farms 
are organized as sole proprietorships. Although bankruptcy 
offers farms special protections, conversion to limited liability 
corporations (LLCs) and corporations would boost that pro-
tection. As an added benefit, the financial discipline imposed 
by a separate farm entity can help farmers improve profitabil-
ity—important elements in communicating the value of legal 
services to a skeptical agricultural community.

The Food Safety Modernization Act
Recently, the concept of risk management on CSAs has 
expanded to include injuries resulting from foodborne ill-
nesses. Until recently, the Food and Drug Administration 
(FDA) imposed no formal rules on unprocessed fruits and veg-
etables at the farm level. The notion that raw produce poses a 
low health risk to consumers has been called into question by 
bacterial outbreaks in fruits and vegetables taken directly from 
growing fields with little, if any, additional processing. These 
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Given that most CSA farms operate on a small scale, many 
may be fully exempt from the requirements of the FDA’s pro-
posed produce safety rule, or at least eligible for a qualified 
exemption. However, the FDA has made it clear that CSAs 
will be required to analyze their individual situations to deter-
mine whether they qualify. Under the FDA’s proposed sales 
thresholds, many CSA farms may find that they are not as 
“small” as they think. For example, at $500 per full CSA share, 
an average of only fifty shares need be sold over a three-year 
period before a CSA farm runs up against the $25,000 sales 
threshold for complete exemption from the proposed rule’s 
requirements.

Even if CSA farms find themselves exempted from the 
FDA’s proposed produce safety regulations, they still must con-
tend with the particularly unforgiving tort law regime that 
polices pathogenic outbreaks in food. Courts have almost uni-
versally held that food vendors have a duty of care to ensure 
that their products are safe to eat. And notably, direct-to-
consumer sales can remove the hurdle of proximate cause in 
potential negligence cases by removing other actors in the sup-
ply chain, making it increasingly likely (if not determinative) 
that the producer who sold the goods at the farmers market is 
responsible for the contamination. This point is only bolstered 
by the fact that courts have not been afraid to use the tort 
principle of res ipsa loquitur to hold producers liable for food-
based injuries.

Therefore, attorneys can proactively guard against poten-
tial tort liability by advising CSA clients to take steps to 
actively reduce the risk of microbial contamination associated 
with raw fruits and vegetables—even if those steps are not 
mandated by the FDA. Many of the produce safety require-
ments proposed by the FDA are commonsense measures that 
can be voluntarily undertaken at relatively low cost to the 
farm, and attorneys should consider advising their CSA cli-
ents to follow FDA’s proposed rules as best-practice standard 
of care. An attorney who takes the time to do a walkthrough 
of the farm’s growing fields and harvest areas (maybe as part of 
a free initial consultation) may spot other areas of risk to be 
addressed.

Community Supported Agriculture embodies many farm-
ers’ desire for a meaningful relationship with customers, as well 
as consumers’ desire for food that reflects the values of health 
and community. As a result, CSA is experiencing significant 
growth as a business model. At the same time, CSA farms are 
taking on increasing risk in the legal realms of business organi-
zation, employment, food safety, and insurance selection. This 
risk continues to build in part because CSA farmers are not 
aware of how the law affects their farm operations. Attorneys 
are essential for helping farmers resolve these issues within the 
existing legal system while simultaneously assisting farmers in 
meeting their social goals. However, to do so, attorneys need 
to reach out to skeptical farmers with education and outreach 
activities, such as free consultations, provision of guides or 
resources, and even farm visits. Although developing a long-
term client base may take time, the benefits of serving this 
community are abundant. By drafting CSA agreements that 
explain the concepts of shared risk, helping a farmer think 
through the risks of volunteer labor, and sharing the standards 
for safe food production, attorneys are positioned to move the 
CSA movement forward with a new vision for a community 
food system.  

amendments, as well as composting processes. Id. at 3634–36.
Proposed Subparts I and K contain provisions directed at 

controlling and mitigating risks associated with animals on 
growing fields. Proposed Subpart I provides that if animals 
graze or are used as working animals in fields, and if there is a 
“reasonable probability” that those animals may contaminate 
covered produce, then farmers must take measures to prevent 
the introduction of known or reasonably foreseeable hazards 
into or onto covered produce. Id. at 3638. Proposed Subpart 
I of the proposed rule also requires farmers to monitor grow-
ing areas for evidence of intrusion by wild animals if there is 
a “reasonable probability” that animal intrusion will contam-
inate covered produce. Id. In addition, proposed Subpart K 
institutes best practices for harvesting, packing, and holding of 
produce, including measures to identify and not harvest pro-
duce visibly contaminated with animal excreta. Id.

Proposed Subpart L sets forth cleaning, maintenance, and 
storage requirements for equipment, tools, and buildings that 
are used in the course of growing, harvesting, packing, hold-
ing, and transport of covered produce. Proposed Subpart L also 
proposes requirements for (1) specific design and construction 
standards for farm buildings; (2) domesticated animals and pest 
control; (3) toilet and hand-washing facilities; (4) plumbing 
and sewage disposal; and (5) control and disposal of trash, lit-
ter, and waste. Id. at 3638–40.

The proposed produce safety rule sets forth two exemp-
tions to its requirements. The first—and broader—exemption 
specifies what constitutes a “covered farm” for purposes of the 
proposed rule’s requirements. In particular, CSA farms with 
an average annual monetary value of food during the previous 
three-year period of less than $25,000 are not “covered farms” 
and are therefore exempt from the new produce safety require-
ments of the FSMA. 78 Fed. Reg. at 3632. However, these 
farms will continue to be subject to all other applicable provi-
sions of the FDCA (e.g., prohibiting the sale of adulterated or 
misbranded food). The FDA has stated that all food sold by the 
farm will count toward the $25,000 threshold—not just food 
sold directly to consumers.

CSA farms whose total sales over the previous three-year 
period exceed $25,000 are nonetheless eligible for a second, 
more limited regulatory exemption. In particular, these farms 
are eligible for a qualified exemption under the proposed rule 
if, during the previous three-year period preceding the applica-
ble calendar year: (1) the average annual monetary value of the 
food sold by the farm directly to “qualified end-users” exceeds 
the average annual monetary value of food sold to all other 
buyers during that period and (2) the average annual value of 
all food sold by the farm during that same period did not exceed 
$500,000. 78 Fed. Reg. at 3632. The proposed rule defines a 
“qualified end-user” as either (1) the end consumer of the food 
sold by the farm or (2) a restaurant or retail food establishment 
that is located either (a) in the same state as the farm that pro-
duced the food or (b) no more than 275 miles away from that 
farm. Id. CSA farms who qualify for this qualified exemption 
are exempt from the on-field growing standards imposed by the 
rule but are still required to label the food sold with the name 
and the complete business address (including street address, 
city, state, and zip code) of the farm on which it was grown. Id. 
at 3632–33. The nature of the labeling turns upon whether a 
food packaging label would be required for the otherwise cov-
ered produce under the labeling provisions of the FDCA. Id.


